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Court of Appeals of the District of Columbia 

OCTOBER TERM, 1929. j 

No. 5103 

I 

_ I 

I 

ARKANSAS LAND & LUMBER COMPANY, 

Petitioner, 

v . ! 

COMMISSIONER OF INTERNAL REVENUE}, 

Respondent. 

BRIEF FOR PETITIONER. 

May it please the Court : 

This is an appeal from orders of redeterminaiion 
of the Board of Tax Appeals holding that petitioner 
was liable for deficiencies in income taxes for 1921, 
1922 and 1923, in the amounts, respectively, of 
$4,746.72, $4,729.76 and $2,796.49 (Rec. 30-31). The 
appeal has been brought to this Court by stipulation 
of the parties, in accordance with Section 1002 (c?) of 
the Revenue Act of 1926 (Rec. 40). J 


le 
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Previous Opinion. 

The previous opinion in the present case is that of 
the United States Board of Tax Appeals reported in 
15 B. T. A. S’29 (Bee. 20-29). 

, Jurisdiction. 

The appeals iin these cases involve alleged deficien¬ 
cies of income! taxes for 1921, 1922 and 1923. The 
orders of redetermination were entered on March 16, 
1929. By agreement of the parties this appeal was 
prosecuted to this Court under Section 1002 (d) of the 
Revenue Act of 1926. 

Questions Presented. 

The questions presented for decision are: 

Did petitioner suffer a deductible loss in 1921 on 

the sale of certain assets in that vear? 

* 

AVas there a statutory net loss for 1921 to be car- 
ried forward and deducted from income otherwise 
computed for 1922 and 1923? 

Statutes Involved. 

The statutes!involved are Sections 202 and 204 of 
the Revenue Act of 1921. These, so far as material, 
follow: 

“Sec. 202. (a) That the basis for ascertain¬ 
ing the gain derived or loss sustained from a 
sale or other disposition of property, real, per- 
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sonal, or mixed, acquired after February 28, 
1913, shall be the cost of such property; *| * * 

“(b) The basis for ascertaining the gain! de¬ 
rived or loss sustained from the sale or of her 
disposition of property, real, personal, or mi]xed, 
acquired before March 1, 1913, shall be the same 
as that provided by subdivision (a ): but— j 

“(1) If its fair market price or value as of 
March 1, 1913, is in excess of such basis, the 
gain to be included in the gross income shall be 
the excess of the amount realized therefor Over 
such fair market price or value; 

“(2) If its fair market price or value as of 
March 1, 1913, is lower than such basis, the de¬ 
ductible loss is the excess of the fair market 
price or value as of March 1, 1913, over the 
amount realized therefor; and 


“(3) If the amount realized therefor is nrjore 
than such basis but not more than its fair market 
price or value as of March 1, 1913, or less tjian 
such basis but not less than such fair market 
price or value, no gain shall he included in and 
no loss deducted from the gross income.” 

4 ‘Sec. 204. (b) If for any taxable year begin¬ 
ning after December 31, 1920, it appears upon 
the production of evidence satisfactory to jthe 
Commissioner that any taxpayer has sustained 
a net loss, the amount thereof shall be deducted 
from the net income of the taxpayer for the 
succeeding taxable year; and if such net los^ is 
in excess of the net income for such succeedfng 
taxable year, the amount of such excess shall 
be allowed as a deduction in computing the pet 
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income for the next succeeding* taxable year; 
the deduction in all cases to he made under regu¬ 
lations prescribed by the Commissioner with the 
approval of the Secretary.” 

Statement of Facts. 


Petitioner is a 'Wisconsin corporation, with its prin¬ 
cipal office at Wausau, Wisconsin. On November 2, 
1921, petitioner entered into a written contract with the 
Wisconsin & Arkansas Lumber Company by which it 
sold to that corporation its plant, equipment, plant 
site, notes and accounts receivable, inventories, and 
other assets, all located in the State of Arkansas, a 
mixed aggregate of assets which will be termed herein 
for convenience of expression ‘‘mixed assets”. The 
timbered lands of petitioner (hereinafter referred to 
as “timber”) were not included in this sale. 

On the same date (November 2, 1921) petitionei 
sold to the Wisconsin Arkansas Lumber Company, 
by written contract, its timber which was also located 


in the State of Arkansas. 


Each of these contracts was 


introduced in evidence (Roc. 42-48). The considera¬ 
tion of the sale of the mixed assets was $460,000, of 
which $124,000 was paid in cash, the remainder being 
evidenced by four promissory notes each for $84,000, 
maturing in three, six, nine and twelve months, re¬ 
spectively, after date of sale. The additional consid¬ 
eration of this sale was the assumption by the pur¬ 
chaser and its agreement to pay all liabilities of peti¬ 
tioner aggregating $102,039.21. The assets and liabili¬ 
ties involved in this sale are set forth in detail in peti- 
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tioner’s Exhibit “B M (Roc. 25 and 53). This exhibit 
was modified by counsel for petitioner during the hear¬ 
ing below with the consent of counsel for respondent. 
We quote from page 53 of the record: 

“It was stated by counsel for petitioner dur¬ 
ing* the hearing before the Board of Tax Ap¬ 
peals, with the assent of counsel for respond¬ 
ent, that the net book value of the assets sold, 
exclusive of timber and lands, was $756,928.95, 
as shown by the books of petitioner.” 

The mixed assets sold for $460,000, which is $396,- 
928.95 less the depreciated cost of these assets onj the 
date of sale. All of such assets were acquired after 
March 1, 1913 (Rec. 22 and 53). There is therefore no 
question of their value on that date. 

The written contract for the sale of the timber to the 
Wisconsin & Arkansas Lumber Company recites a 
consideration of $750,000. The purchaser entered this 
timber on its books at the purchase price of $750,000, 
and has since computed depletion on the basis of (hat 
amount (Rec. 52). j 

The separate character of the sale price of ! the 
mixed assets from that of the timber was attested by 
the onlv living witnesses to the transactions here in- 
volved, the representative of the purchaser haying 
died before the hearing in the lower tribunal. The 
testimony on this point will be quoted presently. 

In his determination of petitioner’s income tax lia¬ 
bility, respondent united all assets—mixed assets and 
timber—into a single bodv of assets and similarly 

o * | * 

united the purchase prices of the two classes of assets, 
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ignoring the fact that a separate, definite amount was 
paid and received for each class of assets rather than 
a lump sum for all of them. It was thus ascertained 
that the sum of the two purchase prices was more than 
cost but less than value at March 3, 1913, of assets 
then owned plus cost of subsequently acquired assets. 
Respondent then ruled that, under Section 202 (b) (3) 
of the Revenue Act of 1921, no taxable gain or deduct¬ 
ible loss resulted from the sale of the assets consid¬ 
ered as a unit. 

Petitioner had claimed in its return for 1921 a de¬ 
duction for the loss suffered on the sale of the mixed 
assets. The disallowance of this deduction by re¬ 
spondent resulted in the deficiency for that year 
claimed in his notice of deficiency (Rec. 7-8). 

In his returns for 1922 and 1923 petitioner had 
carried forward to those vears the statutory net loss 
for 1921 (which was the excess of the above loss deduc¬ 
tion over the income items) and deducted such statu- 
torv net loss for 1921 from the income for the two 
later vears, under Section 204 of the Revenue Act of 
1921. These deductions were also disallowed by re¬ 
spondent on the ground there was no net loss for 1921, 
and, therefore, no amount to be carried forward and 
deducted from! the income for 1922 and 1923. This 
action on the part of respondent resulted in the de¬ 
ficiencies claimed for 1922 and 1923 (Rec. 17-19). 

Upon appeal to the Board of Tax Appeals, respond¬ 
ent's determination for each of the vears involved was 
affirmed by that tribunal. Hence the appeal to this 
Court. 


The positions of the parties before the Boarfl of 
Tax Appeals were as follows: 

1. Petitioner contended that the two written (con¬ 
tracts evidenced correctly the actual agreements be¬ 
tween the parties; that under Section 202 of the ]Rcv- 
enue Act of 1921 the basis for computing gain or (loss 
on the sale of the mixed assets was the depreciated 
cost of such assets, less the liabilities assumed byf the 
purchaser, all of such assets having been acquired pfter 
March 1, 1913; that the basis so ascertained of! the 
mixed assets was $756,928.95; that the price received 
for such assets was $460,000 and no more; that peti¬ 
tioner suffered a loss of $296,928.95 for 1921, the year 
of sale, which was disallowed in toto as a deduction bv 
respondent; and that after deducting from such loss 
the income for 1921, as determined by respondent 
($47,467.20), the remainder of such loss, which became 
the statutory net loss, should have been carried for- 
ward and deducted from income for 1922 and 1|923, 
this deduction having been authorized bv Section 
of the Revenue Act of 1921. 
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2. Respondent contended that the two agreements 
evidenced one sale of mixed assets and timber-*-**a 
single body of assets,” and that the two agreements 
“must be construed as one”; that the sale price ot[ the 
mixed assets ($460,000) must be added to the jsale 
price of the timber ($750,000) in determining! the 
amount realized for purposes of the computation of 
gain or loss on the sale of the single body of assets; 
that when the basis and the sale price had bee^i so 
determined, the sale price of this single body of assets 
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($1,210,000) was more than cost but less than the value 
of the timber at March 1, 1913, plus the cost of the 
mixed assets acquired after that date; that, such basis 
and such aggregate sale price having been so deter¬ 
mined, no taxable profit or deductible loss resulted from 
the sale in 1921 of the single body of assets, in view of 
the provisions of Section 202 ( b ) (3) of the Revenue 
Act of 1921: that therefore the loss claimed was not 
deductible for 1921, and consequently there was no 
statutorv net ldss for that vear to be carried forward 
to 1922 or 1923^ under Section 204 of the Act. 

It will be seen that the whole basis of respondent’s 
position is tlie claim that there was really a sale of a 
single body of assets for a total consideration of $1,210,- 
000 ($750,000 plus $460,000), viz, one sale of a single 
body of assets for one lump sum consideration. 

Our view is that not onlv does the record contain no 

* 

basis of fact for respondent's contention, but also that 
tlie conclusion jdrawn from his statement of facts is 
inconsistent with the provisions of the Revenue Act of 
1921. 

Section 202 (b) (3) of the Revenue Act of 1921 has 
no application to property acquired subsequent to 
March 1, 1913. Its provisions may not, therefore, be 
extended to cover the sale of the mixed assets involved 
in the present case. 

It is conceded in the record that the mixed assets 
were acquired after March 1, 1913 (Rec. 53). The 
Board of Tax Appeals so found (Rec. 22). 

Section 202 of the Revenue Act of 1921, so far as ma¬ 
terial to the present case, is as follows: 


I 
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“Sec. 202. (a) That the basis for ascertain¬ 
ing- the gain derived or loss sustained from a 
sale or other disposition of property, real, per¬ 
sonal, or mixed, acquired after February 28, 
1913, shall be the cost of such property; * * | * 

“(/;) The basis for ascertaining the gain d|e- 
rived or loss sustained from the sale or othj?r 
disposition of property, real, personal, or mixed, 
acquired before March 1, 1913, shall be the same 
as that provided by subdivision (a); but— 

“(1) If its fair market price or value as |of 
March 1, 1913, is in excess of such basis, tlie 
gain to be included in the gross income shall jie 
the excess of the amount realized therefor ov|er 
such fair market price or value; 

“(2) If its fair market price or value as of 
March 1, 1913, is lower than such basis, the de¬ 
ductible loss is the excess of the fair market 
price or value as of March 1, 1913, over t ie 
amount realized therefor; and 

“(3) If the amount realized therefor is more 
than such basis but not more than its fair mar¬ 
ket price or value as of March 1, 1913, or lejss 
than such basis but not less than such fair nujr- 
ket price or value, no gain shall be included jin 
and no loss deducted from the gross income!.” 

j 

It will be seen that for purposes of gain or loss uppn 
sale or other disposition, a line is drawn by the Section 
between the two classes of property, that acquired 
before and that acquired after March 1, 1913. For tjhe 
subsequently acquired property the basis is cost. The 
practical effect of Subdivision (b) is that for property 
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acquired before March 1, 1913, an entirely different 
basis is defined, namely, its value on that date. There 
are certain exceptions to this general statement; and 
the provision relied upon by respondent is contained 
in Paragraph (3) of Subdivision (b). This paragraph 
provides, in substance, that if the sale price is more 
than cost but less than value at March 1, 1913, no tax- 
aide gain and no deductible loss will be recognized. 

Subdivision (b) applies solely to property acquired 
prior to March 1, 1913. It is therefore inapplicable 
to the mixed assets sold in the present case, all of 
which were acquired after that date. Nowhere in the 
Section is au'thoritv to be found for combining the 
two classes of assets and applying to them a provision 
that is expressly limited to one of the two classes. To 
so apply the Subdivision, it is necessary to extend the 
application of its provisions to a class of cases wholly 
outside its scope. If we so combine the assets and the 
two sale prices and apply to the case thus assumed the 
rule prescribed by Subdivision (b) (3) we will have 
effectually applied that Subdivision to both classes of 
assets, although its application is limited by its terms 
to one of them. 


The sale price of the mixed assets was $460,000. The 
basis for computing gain or loss on such sale was $756,- 
928.95. Under Section 202 of the Revenue Act of 1921 
the deductible loss was the difference between these 
two figures or $296,928.95. 


These facts and figures stand out clearlv in the 
record: 
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The basis of the mixed assets for purposes of tax¬ 
able gain or deductible loss on their disposition was 
$756,928.95 (Rec. 24, 25 and 52, 53 and 54). 

The sale price of these assets was $460,000 (Eec. 
24, 46 and 49). 

Laying to one side for the moment the question of 
whether the loss is deductible in computing taxable 
income, the loss actually suffered on the sale of the 
mixed assets was $296,928.95. 

Wliv was this actual loss not allowed as a deduction 

%/ 

in computing the taxable income? Simply becausq at 
or about the same time petitioner sold timber, an jon- 
tirely different asset, to the same purchaser for an 
agreed price, i. e a price that covered only the timber. 
Is the reason for the disallowance sound? 

Each of the written contracts sets forth the sale price 
of the assets described therein, and there was no con¬ 
tention in the lower tribunal that these contracts (lid 
not evidence correctly the matters and things ujjon 
which the minds of the parties actually met. 

Mr. Edgar, who represented the purchaser in these 
transactions, died before the hearing below (Rec. 52). 

Mr. Yawkey, officer and representative of the seller, 
testified: 

i 

“Answering the question as to just what tcjok 
place during the negotiations and whether tlnpre 
was a separate, sale of each class of assets fhe 
witness replied that Mr. Edgar representing the 
purchaser wanted to buy the timber but not the 
plant, and we did not feel it was to our Ad¬ 
vantage to sell the timber only. Furthermore, 
we were discouraged with operation, as our plant 
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“Answering the question as to just what took 
place during the negotiations and whether there 
was a separate, sale of each class of assets jhe 
witness replied that Mr. Edgar representing tjhe 
purchaser wanted to buy the timber but not the 
plant, and we did not feel it was to our Ad¬ 
vantage to sell the timber only. Furthermore, 
we were discouraged with operation, as our plant 
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had not been making* money. Finally, when we 
got to a trade there were two separate, distinct 
deals, one for the timber and the other for the 
plant and personal property. A\ e finally agreed 
on a price of $750,000 for the land and timber, 
and upon $460,000 for the plant and personal 
property and the purchaser assumed the lia¬ 
bilities of our company.” 

Mr. Katzenbach, who took part in the negotiations 
leading up to the sale, testified (Kec. 52) : 

“I can onlv add to the above bv saving that 
I know each of the parties interested in this 
deal, with all intent and purposes, drew two 
separate contracts in this transaction. They 
agreed upon the terms shown in each of the two 
contracts and there were two separate agree¬ 
ments.” 

Other facts stated bv the witnesses are in entire ac- 

* 

cord with the testimony just quoted. It appears that 
the minds of the parties first met upon the sale price of 
the timber and not until later did the purchaser agree 
to take over, also, the mixed assets and, then, not until 
the plant of the seller (one of the mixed assets) “was 
taken into consideration at practically salvage value” 
(Rec. 49). 

The measure of taxable gain or deductible loss upon 
the disposition of any property is the difference be¬ 
tween the statutory basis and the amount realized for 
such property. The amount realized must be either 
in money or in other property; and where the amount 
realized consists of property other than money, the 
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taxability of the transaction rests upon the finding tjhat 
such property is the equivalent of money. Only money 
or its equivalent may be used in determining* income- 
tax liability which can be satisfied only with money. 

The fact that the purchaser has bought other prop¬ 
erty from the seller at or about the same time, or at a 
different time, may be an inducement to the sellej* to 
sell or the purchaser to buy the property in question, 
but such inducement neither adds to nor subtracts from 
the actual sale price of the property. And the j'act 
that the seller would not be willing to sell other prop¬ 
erty unless the purchaser buys also the particiilar 
property involved, each for a specified price, neither 
adds to nor subtracts from the sale price of either class 
of property. This is a correct statement because: | 

(a) It is still true that the minds of the parties meet 
upon the sale price of each property, namely, a definite 
amount in dollars and cents paid or to be paid by the 
buver to the seller. Thev may be induced to buv or 
sell by extraneous facts or considerations, but this 
does not alter the controlling fact, for income-tax ac¬ 
counting, that the amount realized for the particular 
property is a definite amount in dollars and cents} no 
more and no less. 

(b) The Revenue Act does not measure the value of 
the inducement, or reason, or motive for buying or 
selling. In fact, an inducement, reason, or motive of 
this sort is not property within the meaning of the 
Revenue Act. It may be an interesting fact, but it is 
not susceptible of being measured in dollars and c^nts 
for income-tax accounting. 
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It does not militate against the position taken by 
petitioner on this appeal that the written agreement 
evidencing the sale of the mixed assets refers to the 
timber sale agreement. The following clause appears 
in the former agreement: 

“And for the further consideration of a land 
contract between the parties hereto bearing even 
date with this agreement agreeing to convey all 
the timber and lands owned by the party of the 
first part to the party of the second part 

S-C Jj*6 :ijs * y 


This provision may not serve to unite all assets and 
purchase prices thereof, for these reasons: 

i 

(a) The above clause is merely a recitation of the 
inducement to the seller to consummate the sale of 
mixed assets for the price stated. In effect the seller 
says to the purchaser: “Because you have bought my 
timber at an agreed price I will part with other assets 
that I own for an agreed price.” The reference is to 
a contemporaneous fact, the sale of the timber, and 
this fact is merelv recited as one of the reasons for 
making the sale of mixed assets. The recitation of 
the fact does not change the amount of the sale price. 


(b) Even though we unite the two written agree¬ 
ments it will not follow that respondent is entitled to 
prevail on this appeal. The minds of the parties met 
upon a specific consideration for the sale of each class 
of assets. It is frequently found that sales of two or 
more assets, or classes of assets, are evidenced by one 
agreement, the consideration for the transfer of each 
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i 

asset, or class of assets, being subject to identification. 
The mere fact that one sale is thus associated with 
another does not affect the separate quality of thle 
price paid for each commodity sold, provided, of 
course, there be a specified or definite sale price }n 
each instance. After all has been said and done tlje 
pertinent inquiry is: “What was paid for the particiji 
lar property?” 

i 

Referring to the two agreements, one covering tlje 
mixed assets and the other the timber, the Board <^f 
Tax Appeals says in its opinion: “If these two con¬ 
tracts are so interrelated that they must be regarded 
as one, we think it follows that the two bodies of as¬ 
sets were disposed of in a single transaction.” Thts 
conclusion, we believe, is incorrect. 

Our view is that, for purposes of income-tax ac¬ 
counting, it is immaterial in a case of this sort whether 
one transaction is interrelated with another or whether 
we may merge two or more transactions into one. 
Although such interrelation or merger be found <ir 
made, it may still be true, and is true in the present 
case, that the sale price of a particular class of assets 
was a definite amount in dollars and cents and that tfye 
sale price of another class of assets was an amount 
in dollars and cents equally definite. To illustrate: 
A taxpayer by a single written agreement sells certain 
stocks, for a specified price, and certain bonds, al^o 
for a specified price, although he would have bebn 
unwilling that either class of securities should be so}d 
apart from the other. This interdependency does nj)t 


I 


i 


16 


affect the amount of the basis for either the stocks or 
the bonds. Assuming acquisition after March 1, 1913, 
the basis of each class of property is cost; and the 
amount of the basis of the stocks is not affected bv the 
fact of such interdependency or by the fact that there 
may be a profit or loss on the bonds or vice versa, 
provided only a definite amount be paid for stocks and 
another definite amount for bonds. 


Several Court decisions are cited in the opinion be¬ 
low in support of the proposition that two or more con¬ 
tracts made at or about the same time, relating to the 
same subject-matter, should be construed together to 
ascertain the intent of the parties and the meaning of 
the language employed. We readily concede this rule 
of construction; but it is wholly inapplicable here. 
There is in the present case no question as to the 
meaning of any provision of the written agreements; 
nor is there here any question as to what the actual 
agreement between the parties was—that upon which 
their minds actually met. 

It is conceded in the present case that the purchase 
price of the mixed assets was $460,000 and that the 
purchase priOe of the timber was $750,000. Whether 
we unite or separate the two agreements, whether we 
read them together or separately, whatever construc¬ 
tion we place upon them, the purchase price of each 
class of assets and the resulting gain or loss remains 
the same figure. This, we believe, is the controlling 
fact. 


It mav be added that none of the Court cases cited 
* 


in the opinion below involve the computation of tax- 
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able gain or deductible loss for Federal income-t|ax 
purposes. 

Several decisions of the Board of Tax Appeals are 
cited in the opinion of the Board in the instant case in 
support of the conclusions reached; but upon a care¬ 
ful reading of them it appears that they are entirely 
dissimilar to petitioner’s case from the standpoint qf 
the material facts involved. 

A reversal is respectfully requested. 

W. W. SPALDING, ! 

Counsel for Petitioner, 

Tower Building, Washington, D. C. 

MASON, SPALDING & McATEE, j 

Of Counsel . 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1929 


No. 5103 

Arkansas Land and Lumber Company, appellant 


v. 


Robert H. Lucas, Commissioner of Internal 

Revenue, appellee 


O.Y APPEAL FROM THE EXITED STATES HOARD OF 

APPEALS 


TAX 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 

The only previous opinion in the present casp is 
that of the United States Board of Tax Appeals 
(R. 26-29), which is reported in 15 B. T. A. 82^. 


JURISDICTION 

This appeal involves income and profits taxes for 
the calendar years 1921, 1922, and 1923 in the 
amounts of $4,746.72, $4,729.76, and $2,796.49,! re¬ 
spectively, and is taken from decisions of the United 
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States Board of Tax Appeals entered March 16, 
1929. (R. 30-31.) The case is brought to this Court 
by petition for review filed September 7, 1929 (R. 
31), pursuant to the provisions of Sections 1001, 
1002, and 1003 of the Revenue Act of 1926, c. 27, 44 
Stat. 9,109,110. 

QUESTION PRESENTED 

The appellant disposed of the entire assets of its 
business in 1921 to a single purchaser. There were 
two contracts of sale drawn, one covering the tim¬ 
ber tract acquired prior to March 1, 1913, and the 
other its plant, logging railroad and equipment, and 
other assets, all of which were acquired subsequent 
to March 1, 1913. The question is whether the 
transaction should be regarded as a single sale of 
assets, the effect of which is to disclose no deductible 
loss under Section 202 (b) (3) of the Revenue Act 
of 1921, or whether it should be treated as two sales, 
the effect of which is to disclose a deductible loss on 
the sale of assets acquired since March 1,1913. 

STATUTE INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 202. (a) That the basis for ascertain¬ 
ing the gain derived or loss sustained from a 
sale or other disposition of property, real, 
personal, or mixed, acquired after February 
28, 1913, shall be the cost of such property; 
except that— 

***** 
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(b) The basis for ascertaining the gaiiji de¬ 
rived or loss sustained from the sale or other 
disposition of property, real, persona}, or 
mixed, acquired before March 1 , 1913, ^hall 
be the same as that provided by subdivision 
(a); but— 

(1) If its fair market price or value is of 
March 1 , 1913, is in excess of such basis* the 
gain to be included in the gross income shall 
be the excess of the amount realized therefor 
over such fair market price or value; 

(2) If its fair market price or value hs of 
March 1 , 1913, is lower than such basis] the 
deductible loss is the excess of the fair ijnar- 
ket price or value as of March 1 , 1913, pver 
the amount realized therefor; and 

7 i 

(3) If the amount realized therefpr is 
more than such basis but not more thap its 
fair market price or value as of March 1, 
1913, or less than such basis but not less i;han 
such fair market price or value, no gain shall 
be included in and no loss deducted frorp the 
gross income. 

Sec. 204. (b) If for any taxable yeait be¬ 
ginning after December 31, 1920, it appears 
upon the production of evidence satisfactory 
to the Commissioner that any taxpayer! has 
sustained a net loss, the amount thereof ^hall 
be deducted from the net income of the tax¬ 
payer for the succeeding taxable year; apd if 
such net loss is in excess of the net incbme 
for such succeeding taxable year, the amount 
of such excess shall be allowed as a deduction 
in computing the net income for the hext 


4 


succeeding taxable year; the deduction in all 
cases to be made under regulations pre¬ 
scribed by the Commissioner with the ap¬ 
proval of the Secretary. 

STATEMENT OE EACTS 

The facts as found by the Board of Tax Appeals 
are as follows (R. 22-26) : 

Appellant is a Wisconsin corporation, with its 
principal office at Wausau. Prior to March 1, 
1913, it acquired in fee certain contiguous tracts of 
timber lands and the timber thereon, all located in 
the State of Arkansas, and aggregating 50,025.04 
aeres and also the timber on other adjacent tracts 
aggregating 3,623 acres, at prices not disclosed by 
the record. Subsequent to March 1, 1913, it ac¬ 
quired or constructed a sawmill plant, logging 
equipment, and various other items of personal and 
real property for use in its business of logging and 
lumber manufacturing. 

Some time prior to 1921 the appellant offered to 
sell all the above-described property to the Wiscon¬ 
sin & Arkansas Lumber Company, which owned an 
adjacent tract of timber then substantially de¬ 
pleted, together with a sawmill and other equip¬ 
ment fully adequate to log and cut economically all 
the timber owned by the appellant. After negotia¬ 
tions extending over something like a year the in¬ 
terested parties entered into a contract for the sale 
and purchase of the timber and timber lands owned 
by the appellant, of wdrich the following are the pro¬ 
visions material to the issues of this controversy: 
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LAND CONTRACT 

This Article of Agreement, Made and con¬ 
cluded this 2nd day of November, Nineteen 
Hundred and Twentv-One, bv and between 
the Arkansas Land & Lumber Company, a 
Wisconsin corporation, doing business in the 
State of Arkansas, party of the first part, 

and the Wisconsin and Arkansas Luiinber 

: 

Company, a Wisconsin corporation, doing 
business in the State of Arkansas, a jjarty 
of the second part. 

Witnesseth: That the said party o^ the 
second part agrees to pay to the said $arty 
of the first part the sum of Seven Hundred 
and Fifty Thousand dollars ($750,000) on 
or before seven and one-half years after date 
on terms hereinafter set forth, and in consid¬ 
eration of said sum the party of the first jpart 
agrees to sell to the party of the second part 
the lands described on the list hereto at¬ 
tached and marked u Lands in Fee.” It be¬ 
ing the intention to convey all the land now 
owned by the party of the first part not con¬ 
tracted to be conveyed by the contract be¬ 
tween the parties to this agreement bearing 
even date herewith; and if any lands owned 
by the party of the first part shall hereafter 
be found to have been omitted, said party of 
the first part agrees to convey the sante to 
the party of the second part. 

The party of the first part, in further 
consideration of the above-mentioned sum, 
also agrees to convey all of the timber on the 
land described on the list attached and 
marked “ Timber Deed,” together with such 
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portion of the railroad of the party of the 
first part that may be situated on said land. 
It being the intention to convey all of the 
timber held under timber deeds by the party 
of the first part and if any be found to be 
omitted, said party of the first part agrees to 
convey the same to the party of the second 
» part. 

The party of the second part agrees to pay 
the consideration above mentioned to the 
party of the first part, at its office in Wausau, 
Wisconsin, in the manner following: 

On the same day that the instrument above was 
executed the same parties entered into a contract 
for the sale and purchase of the plant and equip¬ 
ment owned by the appellant and used in its busi¬ 
ness of logging and cutting the timber located in 
the tracts included in the terms of the contract, 
supra, of which the following are the provisions 
material to the issues of this controversy: 

Witxesseth: For and in consideration 
of the party of the second part assuming and 
agreeing to pay all the liabilities of the party 
of the first part, as of this date, and the 
further consideration of One Hundred 
Twenty-Four thousand dollars ($124,000) in 
cash and four (4) promissory notes, bearing 
no interest, each for Eighty-Four Thousand 
dollars ($84,000) falling due in Three, Six, 
Nine, and Twelve months, respectively, from 
this date, receipt of which cash and notes is 
hereby acknowledged by the party of the first 
part, and for the further consideration of a 
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Land Contract between the parties hereto 
bearing even date with this agreement Agree¬ 
ing to convey all the timber and lands owned 
by the party of the first part to the patty of 
the second part, said party of the first) part 
hereby agrees to sell and convey to the jparty 
of the second part, the following-described 
lands, including the lumber manufacturing 
plants and all other buildings used in con¬ 
nection with same situated thereon: 


“NE i NE £ Sec. 28, N i SE £ of NE £ Sec. 
28, NW £ NW :} Sec. 27 and all that part of 
the SW J of NW £ Sec. 27 lying West of 
right-of-way of the St. Louis, Iron Mountain 
and Southern Railway, all in Twp. 4 South 
of Range 17 West, containing one hundred 
twelve (112) acres more or less.” 
also all personal property of every descrip¬ 
tion now owned by the said party of the first 
part including cash, bank deposits, bills, and 
accounts receivable, logging railroad and 
equipment, and choses in action, the party of 
the second part to enter into possession and 
occupy same immediately after the signing 
of this agreement, the title to the real estate 
hereinbefore mentioned to remain in) the 
party of the first part until the above-tpen- 
tioned notes are fully paid and until {pay¬ 
ments are completed on the above-mentioned 
land contract between the said parties bear¬ 
ing even date herewith. 

& ! 

The assets transferred by the second contract 
and the obligations assumed by the purchaser, ^ T ith 
book values and depreciation reserves to which the 
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parties agree, are fully set forth in the following 
statement: 

Assets sold (at cost after 3/1/13) : 

Bank balances_$47, 462. 6S 

Liberty Loan Bonds_ 33. 550. 00 

Accounts Receivable (Net)- 75.162.54 

Notes Receivable_ 57.751. 71 

Inventory Store Mdse- 30.200.00 

Inventory Latli & Lumber-20S. 603.65 

Inventory Logs_ 21. 7S5. 74 

Inventory Wood_ SS5. 40 

Inventory Script_ 30. 69 

Inventory Supplies- 10.106.3$ 

Office & Store Equipment- $5. S26.96 

Autos. Trucks. Teams, etc- 20, 420. 82 

Camp. Store & Boarding Equipment- 14, 56S. 39 

Office & Houses_ 26. 621. 20 

Plant_ 309,997.97 

Railroad_218. S83. 49 

Railroad Equipment_ 103. 591. 00 

Farm Improvements_ 2,276. 60 

Tie Mill_ 3.660.00 


Total Property- 705. S46.43 

Less Reserve for Depreciation_ 304.506.92 


Net Value Plant & Equipment Sold_ 401. 339. 51 

Prepaid Insurance- 5, 812. 59 

Pay-Roll Advances- 7. 276. S3 


Total assets disposed of_89S. 967.36 

Liabilities assumed by Purchaser: 

Accounts & Notes Payable-$7S, 541. 20 

Accrued Payroll_ 14. 799. 72 

Accrued Interest_ 1.302.67 

Accrued Taxes- 7.171.19 

Mi sc. Liabilities_ 224. 43 


Total Liabilities assumed by Purchaser_ 102.039.21 


Cost of Net Assets Sold (all purchased after 3/1/13)_ 796,928.15 

Sale Price--460,000.00 


Loss_ 336,92S. 15 

In its income and profits tax return for 1921 the 
appellant reported neither taxable gain nor de¬ 
ductible loss sustained in the sale of its timberlands 
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and timber prior to March 1. 1913, claimed q loss 
of $615,444.22 alleged to have been sustained in the 
sale of property acquired subsequent to Maijch 1, 
1913. and set forth that in such year it sustained a 
net loss under the provisions of section 204 of the 
Revenue Act of 1921. Upon audit of such return 
the Commissioner held the two contracts set forth 
above provided for the sale of a single body of capi¬ 
tal assets, and that as the property had been sold 


for more than cost but less than fair market 


value 


at March 1, 1913, neither taxable gain nor deducti¬ 
ble loss could be recognized for Federal tax pur¬ 
poses. In its income-tax returns for 1922 and 1913 
the appellant applied to its gross income for such 
years the net loss alleged to have been sustained in 
the sale of 1921, and reported no tax liability for 
either vear. The Commissioner disallowed the net 

* i 

losses so claimed and determined the deficiencies in 

i 

controversy The Board sustained the Coilnmis- 
* 

sioner and appellant appealed to this Court, j 

SUMMARY OF ARGUMENT 

The appellant’s claim to a deduction for a tyss on 
the sale of its capital assets in 1921 is dependent 

i 

upon its being permitted to treat the transaction as 
two sales, one of a timber tract acquired prior to 
March 1, 1913, and the other of plant, equipment, 
and other assets acquired subsequent to Mafch 1, 
1913. | 

It is true that the assets were disposed of by two 
contracts, but they were executed simultaneously, 
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thev related to the same subject matter, and one 

4 / / 

constituted part of the consideration for the other. 
Under such circumstances the two contracts should 
be construed as one. This is the law of Arkansas, 
where thev were made, and is a generally recog- 
nized principle. 

To hold that the transaction by which all of the 
capital assets of a taxpayer are disposed of could 
be split into two parts and considered as two sales 
would be to construe Section 202 of the Revenue 
Act of 1921 so as to accomplish an absurd result, 
contrary to the usual rule of interpretation. 

The selling price of the total assets was in excess 
of their basic cost but less than the March 1, 1913, 
value of the timberland plus the subsequent capital 
additions, proper adjustments being made for 
depreciation and depletion. Accordingly no gain 
or loss is recognized under Section 202 (b) of the 
Revenue Act of 1921. 

ARGUMENT 

Where the entire assets of a business are disposed 
of by ttvo contracts entered into on the same day 
and one of the contracts is part of the consideration 
for the other contract, the transaction should be 
treated as a single sale, and if the total selling price 
of the assets is more than their cost but less than 
their fair market value as of March 1,1918, proper 
adjustments being made in both cases for the cost 
of additions and betterments and for depreciation 
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and depletion, no deductible loss should be recog¬ 
nized. | 

The single question involved in this ca^e is 
whether the appellant sustained a loss from th^ sale 
of its capital assets in 1921 which is deductible in 
its income and profits tax return for that year. The 
years 1922 and 1923 are involved solely foi* the 
reason that the allowance of the loss claimed by the 
appellant for 1921 would result in a net loss foi] that 
vear which it seeks to deduct in its returns fojr the 
two subsequent years under Section 204 o|‘ the 
Revenue Act of 1921, supra. 

The appellant’s claim to a deduction for a lojss on 
the disposition of all of its capital assets in 1921 is 
dependent on its being permitted to treat the trans¬ 
action as two sales instead of one; the first a sale of 
its timberlands acquired prior to March 1, ^.913, 
and the second, a sale of its plant, equipment} and 
other assets acquired subsequent to March 1, |1913. 
(R. 25.) The appellant does not claim a loss!with 
respect to the sale of the timber and timberlands, 
for the reason that the selling price of those ^ssets 
was greater than their cost but less than theiij fair 
market value as of March 1, 1913 (R. 25, 36) j and 
under such circumstances no loss is recogiiized. 
Section 202 (b) (3) of the Revenue Act of ^921, 
supra. 

On the sale of assets a loss of $336,928.15 is 
claimed; that is, the difference between the depre¬ 
ciated cost of those assets and the selling pric^ (R. 
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and depletion, no deductible loss should be recog¬ 
nized. 

The single question involved in this ca)$e is 
whether the appellant sustained a loss from th^ sale 
of its capital assets in 1921 which is deductible in 
its income and profits tax return for that year.i The 
years 1922 and 1923 are involved solely for the 
reason that the allowance of the loss claimed the 
appellant for 1921 would result in a net loss for that 
vear which it seeks to deduct in its returns for the 
two subsequent years under Section 204 o:: the 
Revenue Act of 1921, supra. 

The appellant’s claim to a deduction for a lqss on 

i 

the disposition of all of its capital assets in 1^21 is 
dependent on its being permitted to treat the trans¬ 
action as two sales instead of one; the first a s^le of 
its timberlands acquired prior to March 1, |1913, 
and the second, a sale of its plant, equipments and 
other assets acquired subsequent to March 1, 1913. 
(R. 25.) The appellant does not claim a loss with 
respect to the sale of the timber and timberlands, 
for the reason that the selling price of those assets 
was greater than their cost but less than theiij fair 
market value as of March 1, 1913 (R. 25, 36) j, and 
under such circumstances no loss is recognized. 
Section 202 (b) (3) of the Revenue Act of [L921, 
supra. 

On the sale of assets a loss of $336,928.|L5 is 
claimed; that is, the difference between the depre¬ 
ciated cost of those assets and the selling pric^ (R. 
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24-25), the computation being made under Section 
202 (a) of the Revenue Act of 1921, supra. 

The appellee’s position is that there was a single 
sale, that the selling price of the total assets was 
more than the original cost but less than their fair 
market value as of March 1, 1913, and hence that 
under Section 202 (b) (3) of the Revenue Act of 
1921, the appellant sustained no loss which is de¬ 
ductible in its return for 1921. 

There is no dispute as to the values of the assets 
involved in either contract, nor as to the depletion 
or depreciation sustained, nor as to the amount re¬ 
ceived on the sale thereof, as will appear from the 
pleadings before the Board (R. A-21), so that the 
sole question to be decided by this Court is as to 
whether or not the Board of Tax Appeals was cor¬ 
rect in sustaining the determination of the Commis¬ 
sioner that the two contracts involved one sale of a 
single body of assets. 

It is well settled that a contract is governed as to 
its nature or interpretation by the law of the place 
where it is made, unless the contracting parties 
clearly appear to have had some other law in view. 
Scudder v. Union National Bank, 91 U. S. 406; 
Gaston, Etc,, Ltd. v. Warner, 260 IT. S. 201; Fisk 
Rubber Co. v. Midler, 42 App. D. C. 49. 

It is proper, therefore, to consider the contracts 
here under consideration under the laws of Arkan¬ 
sas, the state in which the contracts were entered 
into and were to be performed. The courts of Ar- 
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kansas have followed the well-established rul0 that 
two instruments relating to the same matter and 
executed at the same time must be const rued as a 
single instrument. Pilloiv v. Brown & Childress, 
26 Ark., 240; Nicks' Heirs ct ah v. Hector, 4j Ark. 
251: St, L. f I . M, cf* S. Bailway Co, v. Beidl^r, 45 
Ark. 1. I 

The appellant concedes this rule of construction, 
but argues that it does not apply to this case. It 
is submitted that there is no reason why a question 
of income-tax liability should not be considered in 
accordance with the well-settled principles ojf law 
governing situations of this character. As was 
stated in Farringtons, Commissioner (C. C. A, 1st), 
30 F. (2d) 915, certiorari denied, 279 U. S. 8'7[3: 

It is elementary that Congress, in tile en¬ 
actment of any statute, intends it to b^ con¬ 
strued according to existing law. ! 

It is not necessary to go outside of the words of 
the instruments themselves to reach the conclu¬ 
sion that each of the contracts involved in tlje in¬ 
stant case is dependent upon the other if we cjre to 
determine the true consideration involved. (II. 22, 
23, 24.) The most casual glance at the list of assets 
transferred (R. 25) discloses at once the inrbossi- 
bilitv of arriving at anv other conclusion than that 
the contracts are interdependent. The Boaifd of 
Tax Appeals found that the plant, railway tr'acks, 
and other logging and manufacturing equipment 
were located for the most part on the lands referred 
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to in tlie first contract. (It. 28.) It would obvi¬ 
ously be absurd to treat as two separate sales the 
land and the improvements located thereon. 

Beyond that, however, the record shows clearly 
that the vendor was discouraged with the opera¬ 
tion of his business and wished to sell the whole 
business, as it was not felt to their advantage to sell 
the timber only; that the vendee desired the timber 
only and did not desire the plant; that finally to 
obtain the timber the vendee agreed to take also 
the plant property and all other assets of the 
vendor as well as to assume all liabilities except any 
income taxes which might be assessed for the years 
prior to 1921. (R. 28, 49-52.) 

It is submitted that all of the conditions sur¬ 
rounding the transaction indicate that the buyer 
purchased the plant and machinery in order to se¬ 
cure the timber and timberland, and that under 
these circumstances it is impossible to arrive at any 
other conclusion than that there was a single trans¬ 
action covering the sale of the entire business of 
the appellants. 

It would, moreover, be only an absurd construc¬ 
tion of the statute which would permit a corporate 
taxpayer which has disposed of the entire assets of 
its business to a single purchaser at the same time 
to divide the assets into two classes, one acquired 
prior to March 1,1913, and the other acquired sub¬ 
sequent to March 1,1913, and to compute a separate 
gain or loss on each. Even if the statute could lit- 
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erally be so construed, which we do not admit, tjhe 
construction would be foreign to its spirit and jin- 
tent. Under such circumstances the law should! be 

i 

so construed as to avoid absurd consequences. Holy 
Trinity Church v. United States, 143 U. S. 4p7; 
United States v. Kirby, 7 Wall. 482. 

The appellant has further suggested that even if 
the two contracts are treated as one the sale prices 
of two distinct classes of assets were separately 
stated and the gain or loss on each class should be 
computed separately, and lias given as an illusjtra- 
tion a sale of stocks and bonds made simultaneously 
by a vendor who would not have sold either stocks or 
bonds separately. (Br. 14-16.) 

We submit that the two situations are in no Nvav 

4 / 
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parallel. In the case cited the taxpayer is merely 
parting with certain investment securities and the 
fact that sales of stocks and bonds are made sijmul- 
taneously would not affect the essential nature of 
the transaction. In the instant case the appellant 
disposed of all of its capital assets to a single pur¬ 
chaser at the same time. Such a transaction is) nor¬ 
mally regarded as a single sale. See, for example, 
the decision of this Court in the case of Lafayette- 
South Side Bank v. Commissioner, 33 F. (2d) 646; 
Pfleghar Hardware Specialty Co. v. Blair (C. C. A. 
2nd), 30 F. (2d) 614. 

The appellant apparently does not seriously con¬ 
tend that the appellee’s determination that thjere is 
no deductible loss under Section 202 (b) (3) is cor- 
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rect, if the transaction is treated as a single sale. 
The appellant has, however, referred somewhat in¬ 
accurately to the computation made by the appellee 
in making his determination. (Br. 7-8.) For the 
information of the Court, therefore, the method 
followed by the appellee will be stated. 

While neither the Board's findings of fact nor 
its opinion shows clearly the method used by the 
appellee, the Board did indicate in its opinion that 
the appellee added to the March 1, 1913, value 
of the land, the cost of subsequent additions, and 
deducted the depletion and depreciation. (R. 29.) 

This method of arriving at the March 1,1913, basis 
for the purpose of establishing either gain or loss 
upon the sale of j^roperty has been consistently fol¬ 
lowed by the Treasury Department and the Board 
of Tax Appeals! See Appeal of Even Realty Com¬ 
pany, 1 B. T. A. 355, cited with approval by the 
United States Supreme Court in the case of United 
States v. Ludey, 274 U. S. 295. In enacting the 
Revenue Act of 1924, c. 234, 43 Stat. 253, Congress 
gave approval to this interpretation of the law by 
incorporating therein Section 202 (b), as follows: 

In computing the amount of gain or loss 
under subdivision (a) proper adjustment 
shall be made for (7) any expenditure prop¬ 
erly chargeable to capital account, and (2) 
any item of loss, exhaustion, wear and tear, 
obsolescence, amortization, or depletion, pre¬ 
viously allowed with respect to such prop¬ 
erty. (Italics supplied.) 



The report of the Ways and Means Committed of 
the House of Representatives on this Act sh<j>ws, 
moreover, that Congress in enacting Section 202 
(b) was incorporating therein the existing Depart¬ 
mental practice. In H. Rept. 179, 68th Cong., first 
session, p. 12, the Committee said: 

There is no provision in the existing llaw 
which corresponds to subdivision (b), but 
the rule laid down therein is substantially 
the same as the construction placed upon the 
existing law by the Treasury Department. 
It provides that in computing gain or j loss 
from the sale or other disposition of prop¬ 
erty the cost or other basis of the property 
(and in the appropriate case the fair market 
value as of March 1,1913) shall be increased 
by the amount of items properly chargeable 
to capital account and decreased by the de¬ 
preciation and similar deductions allowed 
with respect to the property. Under this 
provision, capital charges, such as improve¬ 
ments, and betterments, and carrying 
charges, such as taxes on unproductive prop¬ 
erty, are to be added to the cost of the prop¬ 
erty in determining the gain or loss fropi its 
subsequent sale, and items such as deprecia¬ 
tion and obsolescence previously allowed 
with respect to the property are to be I sub¬ 
tracted from the cost of the property iia de¬ 
termining the gain or loss from its subse¬ 
quent sale. I 

Applying these principles to the instant case 
there is added to the original cost of the property 
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$250,353.71, the cost of subsequent additions (after 
adjustments for depreciation and depletion) in the 
sum of $796,928.15, making a basic cost of $1,047,- 
281.86. (R. 19, 25.) This amount is less than the 
selling price of $1,210,000. (R. 23-24.) The fair 
market value of the timberland on March 1, 1913, 
is $916,573.26 (R. 19), to which should be added the 
depreciated cost of subsequent additions, or $796,- 
928.15, making the March 1, 1913, basis equal to 
$1,673,501.41, which is greater than the selling 
price of $1,210,000. Under such circumstances 
there is no gain or loss recognized under Section 
202 (b) (3), supra . 

Attention is directed to the fact that the figures 
used above are those found in the Board’s findings 
of fact, with the exception of the cost and the fair 
market value on March 1, 1913, of the timber tract 
which is found in the deficiency letter. On page 53 
of the record, however, and in its brief, page 7, 
counsel for appellant has stated that the net book 
value of the assets sold, exclusive of timber and 
lands, was $756,928.95 instead of $796,928.15 and in 
the brief claims a loss of $296,928.95 instead of a 
loss of $336,928.15. This change in figures would 
not affect the appellee’s conclusion that there is no 
gain or loss. If, however, the Court should sustain 
the appellant and the appellant admits that the loss 
should be reduced, the case should be remanded to 
the Board to redetermine the deficiencies for 1921, 
1922, and 1923. 
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CONCLUSION 


It is therefore respectfully submitted that the 
decision of the Board of Tax Appeals should be af¬ 
firmed. j 
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OCTOBER TERM, 1929. 


No. 5103 


ARKANSAS LAND & LUMBER COMPANY, 

Petitioner, 

v . 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 


REPLY BRIEF FOR PETITIONER. 


May it please the Court: 

The position taken in the brief for respondent justi¬ 
fies ns, we believe, in submitting a few suggestion^ by 
way of reply. 

These suggestions will be submitted under the two 
propositions stated in the original brief for petitioner.. 
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SECTION 202(&) (3) OF THE REVENUE ACT 
OF 1921 HAS NO APPLICATION TO PROPERTY 
ACQUIRED SUBSEQUENT TO MARCH 1, 1913. 
ITS PROVISIONS MAY NOT, THEREFORE, BE 
EXTENDED 1 TO COVER THE SALE OF THE 
MIXED ASSETS INVOLVED IN THE PRESENT 
CASE. 

The formula of respondent for computing taxable 
gain or deductible loss, on sales of property, seems to 
be this: 

To the cost of property acquired prior to March 1, 
1913 there should be added the cost of subsequent “ad¬ 
ditions”. (The word “additions”, according to re¬ 
spondents formula, includes separate and distinct 
units of property of an entirely different class from 
that owned prior to March 1, 1913, acquired after that 
date.) The sitm thus obtained is then compared with 
the selling price. In the present case, such sum is less 
than the selling price. 

To the fair market value of the assets owned on 
March 1,1913 are to be added all subsequent additions. 

(In this connection, also, the word “additions” is used 
in the brief for respondent to include separate and dis¬ 
tinct units of property of an entirely different class 
from that owned on March 1, 1913, acquired after that 
date.) The sum of these two amounts is then compared 
with the sale price. 

Such sale price being more than the original cost 
plus subsequent “additions”, but less than the value 
on March 1, i 1913, plus subsequent “additions”, no 


gain or loss is to be recognized under Section 202(&) 
of the Revenue Act of 1921. 

Our view is that this formula, as it relates to absets 
acquired in their entirety after March 1, 1913—Sepa¬ 
rate and distinct units of property—is without support 
in Section 202 of the Act. 

Subdivision (a) of that section deals with the basis 
for computing gain or loss on property acquired after 
March 1, 1913, and no other. It is, therefore, Appli¬ 
cable to the mixed assets involved in the present case. 
The basis for such property is defined in clear and 
unmistakable language. It is, 4 ‘the cost of such prop¬ 
erty”. To the general rule thus defined there are speci¬ 
fied exceptions. These relate to inventoried property, 
to property acquired by gift, and that acquired by 
bequest, devise, or inheritance. None of the excepting 
clauses is applicable here. There is in subdivision (a) 
no rule for the computation of gain or loss identical 
with or even similar to the rule prescribed in! sub¬ 
division ( h ). Yet, the effect of the contrary position 
is to read into subdivision (a) the provisions of sub¬ 
division (h) and this, as to separate units of property 
acquired wholly after March 1, 1913. 

Subdivision (h) relates solely to property acquired 
prior to March 1,1913. It prescribes certain rules for 
the computation of gain or loss on the subsequent sale 
of that class of property and no other . The effect of 
its provisions, for purposes of this case, is this: 

(a) In computing taxable gain, the basis is cost or 
value on March 1,1913, whichever is higher; 
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( b ) In computing deductible loss, the basis is cost 
or value on March 1, 1913, whichever is lower; and 

(c) If the sale price is more than cost, but less than 
the value on March 1,1913, no deductible loss is to be 
recognized. 

Although subdivision (b) is expressly limited in its 
scope to property acquired prior to March 1, 1913, its 
application to property acquired subsequent to that 
date is claimed under the rule that additions to prop¬ 
erty will be added and depletion and depreciation de¬ 
ducted from the amount used as a starting point in 
the computation.; The cases of Evan Realty Company, 
1 B. T. A. 355, and United States v. Ludey, 274 U. S. 
295, are cited in support of this view. 

These authorities hold that in computing the basis 
for purposes of gain or loss, the starting point—value 
at March 1, 1913—is to be reduced by the amount of 
depreciation or depletion actually suffered, i. e., ac¬ 
tually suffered by the identical property, whether or 
not allowance therefor has been made in computing 
taxable income for any earlier year or years. We con¬ 
cede the correlative proposition that the starting 
point is to be increased by subsequent capital addi¬ 
tions thereto, i. e., to the identical property. In the 
cited cases the question for decision related solely to 
the identical property on hand at the starting point, 
although that property had suffered depreciation or 
depletion thereafter. 

Where property was acquired after March 1, 1913, 
we have seen that the starting point in the computation 
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is cost. That starting point may be increased for ad¬ 
ditions to the identical property or reduced for de¬ 
preciation thereof. Indeed, the amount of thei start¬ 
ing point (cost) in the present case was reduced by 
depreciation in the computation of the loss suffered 
on the sale of the mixed assets (see exhibit appear¬ 
ing on page 8 of respondent’s brief; Rec. 25). 1 

Where property was acquired before March 1^ 1913, 
the starting point in the computation of the bftsis is 
usually the value on that date. That value may be in¬ 
creased for additions to the identical property or re¬ 
duced for depreciation thereof. But neither of these 
principles contemplates that the rule for determining 
the basis, or for the determination of gain or lcjss on 
a subsequent sale, of one class of property shall ^pply 
to the other class. Nor does either of these principles 
contemplate there shall be an increase or reduction of 
the basis of either class of property by reason of ad¬ 
ditions to or depreciation of the other class. 

After all has been said and done, it remains true 
that Section 202 (b) of the 1921 Act is limited in itjs ap¬ 
plication to property acquired prior to March 1, 
and that the contrary position would apply its 
sions to property of another class, i. e., separate and 
distinct units of property acquired after that date as 
to which a different rule is prescribed by the section. 
This, we respectfully submit, is not permissible. ] 

I 

THE SALE PRICE OF THE MIXED ASSETS 
WAS $460,000. THE BASIS FOR COMPUTING 
GAIN OR LOSS ON SUCH SALE WAS $756,928.95. 
UNDER SECTION 202 OF THE REVENUE ACT 

I 



I 
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OF 1921 THE DEDUCTIBLE LOSS WAS THE DIF¬ 
FERENCE BETWEEN THESE TWO FIGURES 
OR $296,928.95. 

1. The following is taken from the brief for respond¬ 
ent, pages 9-10: 

“The appellant’s claim to a deduction for a 
loss on the sale of its capital assets in 1921 is 
dependent upon its being permitted to treat the 
transaction as two sales, one of a timber tract 
acquired prior to March 1, 1913, and the other 
of plant, equipment, and other assets acquired 
subsequent to March 1, 1913. 

“It is true that the assets were disposed of 
by two contracts, but they were executed simul- 
taneously, they related to the same subject mat¬ 
ter, and one constituted part of the considera¬ 
tion for the other. Under such circumstances 
the two contracts should be construed as one. 
This is the law of Arkansas, where they were 
made, and is a generally recognized principle.” 

The first of the two contracts covers the sale of tim¬ 
ber and timber lands, only; the second, the mixed assets 
such as cash, iliberty bonds, receivables, inventories, 
and plant assets. No timber or timber lands were in¬ 
cluded in the second contract. This being true, it 
hardly seems accurate to say that the two contracts 
“related to the same subject matter”. 

There is in the present case no question of the proper 
construction of either of the contracts. Their language 
is plain and unambiguous. No witness undertook to 
say that either did not evidence correctly the agree- 


ment actually reached by the parties with respect of 
its subject matter. Whether they be construed sepa¬ 
rately or together, each contract or the combined con¬ 
tracts should be construed to mean what they say^ No 
construction or combination of one with the othef can 
alter these facts: 

(a) That petitioner sold its mixed assets (not the 
timber) for a specified consideration in dollars and 
cents, viz., $460,000. (Income taxes are payable in 
dollars and cents; and the computation of income tax 
liability is predicated upon the receipt of dollars! and 
cents, in money or other property, not the inducements 
or motives which may have brought about the taxable 
transaction.) 

I 

(b) That petitioner sold its timber (not the nqixed 

assets) for $750,000, an entirely different considera¬ 
tion. | 

i 

(c) That the written contracts evidence correctly 
the matters and things upon which the minds of! the 
parties actually met. 

The contention of respondent seems to be that some 
part of the $460,000 was a part of the purchase price 
of the timber; and that some part of the $750,000 w^s a 
part of the purchase price of the mixed assets, this 
contention is contrary to the written contracts and to 
the evidence adduced. The real effort here is to reform 
the contracts, not to construe them, and to substitute 
one lump-sum consideration for all assets—a result 
that would be contrary to the undisputed testimony 
appearing in the record. We refer, for instance, tojthe 
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following testimony of Mr. Yawkey, page 49 of the 
record: 


“Finally when we got to a trade there were 
two separate, distinct deals, one for the timber 
and the other for the plant and personal prop¬ 
erty. We finally agreed on a price of $750,000 
for the land and timber, and upon $460,000 for 
the plant and personal property and the pur¬ 
chaser assumed the liabilities of our company.’ 7 

2. We quote again from the brief for respondent, 
pages 14-15: 

“It would, moreover, be only an absurd con¬ 
struction of the statute which would permit a 
corporate taxpayer which has disposed of the 
entire assets of its business to a single pur¬ 
chaser at the same time to divide the assets 
into two classes, one acquired prior to March 1, 
1913, and the other acquired subsequent to 
March 1, 1913, and to compute a separate gain 
or loss on each. Even if the statute could liter¬ 
ally be so construed, which we do not admit, 
the construction would be foreign to its spirit 
and intent. Under such circumstances the law’ 
should be so construed as to avoid absurd con¬ 
sequences. Holy Trinity Church v. United 
States, 143, U. S. 457; United States v. Kirby, 
7 Wall. 482.” 

The origin of the division of assets into two classes 
(those acquired before and those acquired after March 
1, 1913) is not to be found in the present case. As 
far back as Doyle v. Mitchell, 274 U. S. 179, decided 
May 20, 1918’, the Supreme Court held that the value 
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of assets at the beginning of the taxing period wjas 
capital and therefore not to be subjected to taxation 
based on the income of the taxpayer. The division of 
assets into the two classes naturally followed. In def¬ 
erence to the principle of the Doyle-Mitchell case, tjhe 
withdrawal of the capital value at March 1, 1913 (the 
beginning of the income tax period) from income taxa¬ 
tion was provided for in Section 202 of the Revenue 
Act of 1918 and in all subsequent revenue acts. Tjhe 
division is really one of constitutional and statutory 
law. 

Where the minds of the parties actually meet upon a 
purchase and sale (for a definite consideration in dol¬ 
lars and cents) of assets acquired before March 1, 
1913, as they did in the present case, why should ainy 
one complain if effect be given to the written instru¬ 
ment which evidences correctly the agreement actually 
reached? And where the minds of the parties actually 
meet upon a purchase and sale (for another definite 
consideration in dollars and cents) of assets acquired 
after March 1,1913, as they did here, vrhy should there 
be any such complaint or failure to give effect to fhe 
written instrument which correctly evidences the agr^e^ 
ment between the parties? Why should we reform 
written agreements that already evidence correctly 
the matters and things upon wdiich the minds of fhe 
parties actually met, in order to create tax liability? 

3. We take the following from the brief for respond¬ 
ent: 

‘ 4 It is not necessary to go outside of the words 
of the instruments themselves to reach the c^n- 
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elusion that each of the contracts involved in 
the instant case is dependent upon the other if 
we are to determine the true consideration in¬ 
volved (R. 22, 23, 24). The most casual glance 
at the list of assets transferred (R. 25) dis¬ 
closes at once the impossibility of arriving at 
any other conclusion than that the contracts are 
interdependent. The Board of Tax Appeals 
found that the plant, railway tracks, and other 
logging and manufacturing equipment were lo¬ 
cated for the most part on the lands referred 
to in the first contract (R. 28). It would ob¬ 
viously be absurd to treat as two separate sales 
the land and the improvements located thereon.” 

The Board of Tax Appeals made no finding, as a 
finding of fact, such as that referred to in this quota¬ 
tion. It is quite true, however, that in the course of 
the opinion of the Board the following appears (Rec. 
28): 

44 The record discloses that all the land and 
timber sold in the taxable year was acquired 
prior to March 1, 1913, and that all the other 
property was acquired subsequent to that date. 
It is also clear that the plant, railway tracks 
and other logging and manufacturing equipment 
acquired after March 1, 1913, were located on 
land acquired before that date and that was 
transferred by the second contract. The logging 
railroad which, with its equipment, represented 
an investment of more than $300,000, obviously 
for the ! most part must have been located on 
the timber lands and the lands involved in the 
timber deeds.” 
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To the extent that this quotation states facts, it 
conflicts with the undisputed testimony in the record. 
To the extent it evidences a surmise, it is not correct. 
Mr. Yawkey, the only witness who testified regarding 
the land on which the plant was located, said (Rec. 
42): | 

4 4 On November 2, 1921, two sale contract^ be¬ 
tween the Arkansas Land & Lumber Combanv 

Jr * 

and the Wisconsin & Arkansas Lumber Com¬ 
pany were entered into by those companies. One 
is a contract for the sale of the plant and equip¬ 
ment and all property, including the land \ipon 
which the giant is situated, and has reference 
to the plant and all personal property. The 
other contract is for the sale of all the land and 
timber of the Arkansas Land & Lumber Com¬ 
pany.’ ’ (Italics ours.) 

The contract first referred to by this witness appjears 
at pages 46-48 of the record. It agrees to “sell and 
convey to the party of the second part, the following 
described lands, including the lumber manufacturing 
plants and all other buildings used in connection jvvith 
same situated thereon * * *, containing one hundred 

twelve (112) acres more or less * * (Italics 

ours.) 

i 

It is not true that the logging railroad “for| the 
most part must have been located on the timber lands’’. 
Usually the greater part of the cost of a logging rail¬ 
road is incurred in constructing it from the town on 
the trunk line railroad (here, the Missouri-Pacific Rail¬ 
road at Malvern, Arkansas, Rec. 52) to the timber lo- 
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cated ten, twenty, or thirty miles away. Spur tracks 
built on the timber land itself ordinarily are of a tem¬ 
porary character and are not treated as capital out¬ 
lays, as these spurs are taken up from time to time 
as the cutting progresses through the timber. 

All of which is respectfully submitted. 

W. W. SPALDING, 

1021 Tower Building, 

Washington , D. C., 
Counsel for Petitioner. 

MASON, SPALDING & McATEE, 

Same Address, 

Of Counsel. 
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